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OPI1 NI ON

This appeal is made pursuant to section 18594
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Manciel L. Smth
agai nst a proposed assessnent of additional personal
incone tax in the amount of $161.27 for the year 1973.
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Appeal of Manciel L. Smth

The sol e issue is whether appellant qualified
for head of household status in 1973.

For the years 1973 and 1974 appellant filed
California personal incone tax returns claimng head of
household status. On the returns appellant reported the
nanme of Sam Hanbrick, his uncle, as the person qualifying
him as a head of household. During 1973 and 1974 appell ant
was separated fromhis wife and was the sol e support of
his two children and his uncle. However, appellant states
that there has never been a final decree of divorce entered
in the proceedi ngs between himand his wfe.

Respondent denied the claimed head of househol d
status for 1973, but, due to a change in the |law, allowed
appellant to claimhead of household status for 1974.
Respondent al so allowed an additional dependency credit
for appellant's uncle.

_ “Section 17042 of the Revenue and Taxation Code
provides, in part.:

For purposes of this part, an individual
shall be considered a head of household if,
and only if, such individual is not married
at the close of his taxable year, and
~ither--

(a) Maintains as his hone a househol d
whi ch constitutes for such taxable year the
princi pal place of abode, as a nenber of
such househol d, of--

(1) A son, stepson, daughter...of the
t axpayer...or

(2) Any other person who is a dependent
of the taxpayer, if the taxpayer is entitled ;
to a credit for the taxable year for such
person under Section 17054...
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During 1973, aIthpuPh a taxpayer was separated from his
spouse, he was still considered as being narried for purposes
of claimng head of household status unless, at the close of
the taxable year, he was legally separated from his spouse
under a final decree of divorce or separate maintenance.

(Cal. Admn. Code, tit. 18, reg. 17042-17043, subd. (a)(D.)
Since appellant was legally narried on the |ast day of 1973,
he was not eligible to file as a head of household for that
year. This conclusion is not changed by the fact that
appeli7nt was separated fromhis wfe at the end of the

year .= Wthout a final decree of divorce or separate

mai nt enance, amarried individual could not qualify as a head
of household in 1973, even though separated from his spouse.
(Appeal of Robert J. Evans, Cal. St. Bd. of Equal., Jan. 6,
1977; Appeal of den A Horspool, Cal. St. Bd. of Equal.,
March 27, 1973.) Accordingly, respondent's action in this
matter must be sustained.

1/ For years beginning on or after January 1, 1974, Rev.
& Tax. Code section 17173, subd. (c), provides that if,
under circunstances such as those present in this appeal
a taxpayer's spouse is not a nenber of his househol d
during the entire taxabl e year such taxpayer shall not
be considered as narri ed.
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ORDER

I'?2ursuant to the views expressed in the opinion of

the board on file in this proceeding, and good cause
appearing therefor,

IT | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code', that the action of the Franchise Tax Board on the
protest of Manciel L. Smth against a proposed assessnent of
addi tional personal inconme tax in the anount of $161.27 for
the year 1973, be and the sane is hereby sustained.

Done at Sacramento, California, this 10th day of
May, 1977, by the State Board of Equalization

‘47’_ , Chai rman

Heon.. T » Menmber

| 1ééivaggﬁrﬁfz;€25:j¢él__, ,» Member
53%44/6%4412%¢//7 , Menber
. Menber

ATTEST: ATl Bl . Executive Secretary
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